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J U D G M E N T 

 

1. The prosecution case in brief is that on 13.3.2008, Hemkanta Sut filed a 

complaint before the Learned Chief Judicial Magistrate, Sonitpur, Tezpur and 

the same being forwarded was treated as FIR, on the basis of which Tezpur P.S 

Case No. 161/08 under section 376/315/420 IPC was registered. It was alleged 

in the said complaint/FIR that taking advantage of the absence of the 

complainant and his wife, the accused Julan Nath on 5.1.2008, illegally entered 

the house of the complainant and gagged and raped his minor daughter, Ms 

Diptirekha Sut who was 15 years of age and a student of class IX. It was further 

alleged that the accused threatened to kill if she raised a hue and cry and if she 

disclosed the incident to anyone. Thereafter on 29.1.2008, when none other 

than his daughter was present, the accused again entered their house and 

forcibly made his daughter consume medicines in order to terminate her 

pregnancy.  

After due investigation, charge-sheet was submitted against the accused 

Sri Julan Nath @ Babul under the same sections of law. 
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2. The accused entered appearance before the court below and after observing 

necessary formalities, the offence being u/s 376/315/420 IPC, the case was 

committed to the Court of Sessions for trial.   

 

3. After hearing both sides, and on perusal of the police report furnished u/s 173 

of the Cr.P.C., formal charge u/s 376/313 IPC was framed, read over and 

explained to the accused to which he pleaded not guilty and claimed to be tried. 

Hence, this trial. 

 

4. In support of the case, the prosecution examined 9 (nine) witnesses and defence 

examined one witness. The plea of defence is of total denial.  

 

5. After closure of the prosecution evidence, the accused was examined u/s 313 of 

the Cr.P.C. wherein he denied the accusation leveled against him. The accused 

stated that he had a cloth shop at Pithakhowa Centre and the family of the victim 

had purchased clothes from his shop on credit. On demanding the amount due, 

Diptirekha’s mother told him that if she failed to pay the money she would give 

Diptirekha to him. Out of fear, he left for Himachal Pradesh on 11.1.2008 with 

Rabin and Gagan Nath. On his return in November, 2008 he came to know 

about the instant case. He further stated that Disptirekha has since been married 

with another person and he too has married.  

 

POINTS FOR DETERMINATION 

 

(i) Whether the accused committed rape upon the victim, Ms 

Diptirekha Sut ? 

(ii) Whether the victim, Diptirekha Sut was pregnant and whether 

the accused caused her miscarriage ?   

 

 

6. I have carefully examined the evidence on record and heard arguments of both 

sides. 

 

DECISION  AND REASONS THEREOF 

 

7. PW 1/Dr. Arup Rajbonshi is the doctor who examined the victim, Diptirekha 

Sut. PW 1 proved the medical examination report vide Ext 1 and stated that on 
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examination of the victim he had not found any injuries in the private parts of 

the victim and pregnancy marks on her body were absent.  

In his cross examination PW 1 stated that his opinion was based on 

clinical examination of the victim. He also stated that since he was a gynecologist 

he would have definitely been able to tell had the victim been pregnant or had 

the victim undergone any abortion. 

 

8. Pw.2/Smt Diptirekha Sut is the victim. PW 2 deposed that on 15.1.2008 she was 

alone at home and working at the backyard of her house, when the accused 

came from behind, gagged her and committed rape on her. She deposed that 

before committing rape on her, he threatened her with a dagger and told her 

that he would kill her parents. PW 2 further deposed that on 29.1.2008, the 

accused again came to their house and made her consume some tablets saying 

that she had become pregnant. On the next day, that is, on 30.1.2008 she had 

excessive bleeding and out of fear, she disclosed everything to her mother. PW 

2 proved her statement u/s 164 IPC vide Exbt 2. 

In cross-examination, she stated that her paternal aunts’ house is situated 

at the back of their house and they talk with their aunt from the rear side of their 

house. She stated that at the time of the first incident she was washing utensils 

near the well which was about 50 ft behind their house. She further stated that 

rape was committed on her from 12.00 o’clock to 1 o’clock and Magh Bihu was 

being celebrated when the incident took place. She had scratched the accused 

with nails and tried to resist him but failed. The accused tore all her wearings 

and as a result of rape she had sustained abrasion in her vagina, bleeding 

occurred and she suffered pain in the inner side of her vagina. The semen of the 

accused person fell on her vagina, she stated and her wearings became dirty and 

stained with blood. She admitted that the accused had approached her wearing 

pant and shirt and the accused did not remove his clothing while committing 

rape. She further stated that when the accused brandished a dagger on her, she 

fell down on the utensils because of which she suffered injuries on her legs, back 

etc thus worsening her condition. Out of fear she had not shown the injuries on 

her face, legs or back to her parents.   

She admitted that the accused had a cloth store. She however denied the 

suggestion that her family had purchased cloth on credit from the shop of the 

accused. She denied the suggestion that she had not narrated the facts as 

narrated in her deposition, either before the police or before the Learned 

Magistrate.  
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She admitted that her father had lodged a written FIR  on 30.1.2008 

itself and on the basis of which the police visited her house on the next date, 

interrogated her parents and took her for medical examination. She admitted 

having attended school after the incident.  

She denied the suggestion that the accused along with his friends Rabin 

and Gagan had gone to Himachal Pradesh on 11.1.2008 and returned only in 

November, 2008 and that as the father of the accused had demanded the dues 

in respect of the clothes purchased on credit by her family from the shop of the 

accused, the complaint was falsely lodged by them. 

 

9. PW 3 / Smt Chandrama Sut is the mother of the victim. PW 3 deposed that  the 

incident occurred about a year and a half ago when she, along with her husband 

had gone to Pithakhowa centre to purchase yarns. They had returned home in 

between 11.30 to 12.00 o’clock on that day. Their daughter had not told them 

anything then. She further deposed that again on 29.1.2008 after she returned 

from the house of Lakhidhar Sut at about 10 AM, where she had gone to work 

on the loom at about 5.00AM, her daughter told her that Julan Nath had made 

her consume some medicine and that she bleeded. On being asked, her 

daughter informed her about being raped by the accused earlier. She also 

informed her that as the accused had threatened her with a dagger desisting her 

from disclosing about the same to anyone, she had not divulged anything earlier.  

PW 3 further deposed that on 29.1.2008, when her husband, a 

homeguard personnel, returned home at night she told him about the entire 

incident and they lodged an FIR at Tezpur Sadar PS.  

In her cross examination, she admitted that when she and her husband 

had gone to purchase yarns, they had left their 13-14 years old son at home 

along with Diptirekha. On their return, they had found Diptirekha exactly in the 

same manner as they had left her and that their daughter had completed 

cooking. She admitted that after the incident her daughter continued to visit 

school, which is situated 1 km away from their home.  

She further stated that on 29.1.2008, on her return from Lakhidhar’s 

house she had found her daughter bleeding. She denied the suggestion that she 

had not narrated the same facts earlier before the police.  She admitted that she 

had not told the police about having informed her husband about the incident 

on 29.1.2008. She denied the suggestion that the accused had been working in a 

private company in Himachal Pradesh from 11.1.2008 to November, 2008. 

Demands being made for the amount due towards purchase of cloth from the 
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shop of the accused, they had falsely implicated the accused in the instant case. 

Her daughter bled continuously for a fortnight , she said. She admitted that 

inspite of profuse bleeding of her daughter, she had not taken her to the doctor 

who stays about 1 ½ km away. She denied the suggestion that she had not taken 

her daughter to the daughter because there was no bleeding at all.       

 

10. PW 4, Hemkanta Sut is the father of the victim and the complainant. He deposed 

that at the time of the incident her daughter was 15 years of age. He deposed that 

in his absence and in the absence of his wife and son, the accused on 19.1.2008 

went to their house and committed rape on Dipti. On 29.1.2008 the accused met 

Dipti and gave her medicines to terminate her pregnancy, after which she had 

bleeding. It was then that their daughter told them about the incident. Three 

months after he was told about the incident, he said, he filed a complaint in the 

Court which was subsequently registered as FIR vide Exbt 3. The delay in lodging 

FIR, he said was because of the fact that he was under the impression that a 

solution could be reached through discussion and in fact the uncle of the accused, 

Minai Nath had even gone to their house to discuss the issue.  

In his cross examination he stated that his son Jyotiprakash, aged about 12 

years was at home when he and his wife had gone to purchase yarn. He stated that 

two days after 29.1.2008, her daughter had a periods. That they had not taken 

their daughter to a doctor and that her bleeding stopped a week later. He 

admitted that in Ext 3 he had not written that delay in filing complaint was because 

Minai Nath had come for discussion on the issue and that he had not told before 

the police that Minai Nath had assured them of settling the matter. He admitted 

that Minai Nath was still living. He stated that he had not submitted any FIR at 

Bihaguri Police Out Post which is 6 kms away. He stated that the accused was 

never in visiting terms with his family. He denied having knowledge of the accused 

leaving for Himachal Pradesh and that complaint has been lodged only to deprive 

the money due to the family of the accused. 

 

11. PW 5, Tutu Devi, wife of Prafulla Nath deposed that she had seen the accused 

frequently visit the house of the prosecutrix. She was not cross examined by the 

defence. 

 

12. PW 6, Prafulla Nath, a co-villager, having deposed that the police only asked for 

his name and address and nothing else,  was declared hostile by the prosecution  

was confronted with the statement he made before the police wherein he was 
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said to have narrated the same facts as disclosed by the complainant. However in 

his cross examination, he stated that neither did he know what the police had 

written in his statement nor was he aware about the filing of the case. 

 

13. PW 7, Sri Kamal Sut, consanguine brother of the complainant, deposed that the 

incident had taken place 2/3 years ago. The accused, he deposed used to 

frequently visit the complainant’s house. He had heard that the accused had 

raped the complainant’s daughter. In cross examination, he stated that he does 

not remember the month or year of the incident nor does he remember when 

Hemkanta had told him about the incident. He admitted that though he 

frequently visited Hemkanta’s house and met the victim, she never told him 

about the same.  

 

14. PW 8, Smt M.B Sarmah in her examination in chief proved the statement of the 

victim girl recorded by u/s 164 of the CrPC vide Exbt 2 while she was posted as 

Judicial Magistrate, First Class, Tezpur. 

 

15. PW 9, Thaneswar Sut, cousin of the complainant, declared hostile by the 

prosecution declined that he, in his statement before the police had said that the 

victim was raped and her pregnancy terminated by the accused. In his cross 

examination, he declined making any such statement before the police. 

 

16. PW 10, Sri Amulya Gogoi was S.I. of Police at the relevant time. He has stated 

in his evidence that on 13.3.08 while he was working as the in-charge of the 

Bihguri Out Post, the FIR submitted by Hemkanta Sut through Court, was 

registered by O/S Tezpur as Tezpur P.S Case No.161/2008 u/s 376/315/420 

IPC (vide GDE No. 508 dated 13.3.2008) and entrusted him to investigate. Ext. 

3 is the FIR wherein Ext.3(4) is the signature of O/C, Kanakchandra Nath. He 

visited the place of occurrence. He recorded the statement of the victim. The 

victim was medically examined by a doctor and statement of the victim was 

recorded u/s 164 Cr.P.C. before the magistrate. After completion of 

investigation, he finally, submitted the charge-sheet against the accused Julan 

Nath, u/s 376/448/420 IPC vide Ext.6 wherein Ext.6(1) is his signature, showing 

him as an absconder, since he had failed to arrest him. He further confirmed the 

statement made by Prafulla Nath vide Exbt 7 and those made by Thaneswar Sut 

vide Exbt 8. In his cross examination, PW 10 stated that the occurrence had 

taken place on 15.1.2008 and 29.1.2008, FIR lodged on 15.2.2008, he visited 

the place of occurrence on 14.3.2008 and met the victim. He stated that 2 days 
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after recording her statement he sent the victim for medical examination and 

recording of her statement before Magistrate.   

 Again he stated that he had sent the victim for medical examination on 

11.3.2008. He admitted that in Exbt 1 (the medical report), the date of 

examination of the victim girl was mentioned as 17.3.08. In Exbt 2, the 

statement of the victim u/s 164 CrPC the date is mentioned as 24.3.2008. He 

declined that an FIR was lodged by the informant on 30.1.08 and since no name 

of the accused person was mentioned in the said FIR, the subsequent FIR was 

made to be filed by them.    

  

17. The defence adduced evidence of Sri Gagen Nath as DW 1 who deposed that 

he had been working in a company in Himachal Pradesh. On one occasion, in 

2008 when he came back home, the accused too expressed his desire to go with 

him and work in a company. Accordingly, he along with the accused and Rabin 

went to Himachal Pradesh on 11.8.2008. The accused stayed in Himachal 

Pradesh for about 9/10 months and on being afflicted with jaundice, he returned 

home in November, 2008. Later due to some unavoidable family problems he 

too returned home.  In his cross examination he admitted that he had not 

submitted any ticket to prove that the accused had gone with him to Himachal 

Pradesh nor had he submitted any proof he show that the accused stayed there 

was 8/9 months, that he had suffered from jaundice. 

18. The instant case is one of those cases in which the prosecutrix is the sole witness 

to prove the charge. The same is sought to be corroborated by her parents (PW 

3 and PW 4) who have supported the prosecution case on the basis of the 

narration of the alleged offence by the prosecutrix to them. 

19. The Hon’ble Supreme Court in Imran Khan vs State [2011 (10) SCC 192] while 

reiterating its earlier pronouncements in this regard, in paragraph 20 of the said 

judgment held that “… It is a settled legal proposition that once the statement of 

prosecutrix inspires confidence and is accepted by the court as such, conviction 

can be based only on the solitary evidence of the prosecutrix and no 

corroboration would be required unless there are compelling reasons which 

necessitate the court for corroboration of her statement…” 

20. Thus this Court deems it appropriate to  first ascertain whether the version of 

the prosecutrix is sustainable or not.  It is her version that on 15.1.2008 when 

she was washing utensils in her backyard, the accused from 12 o’clock to 1 
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o’clock, raped her and then on 29.1.2008 the accused made her consume 

medicine to terminate her pregnancy because of which she had excessive 

bleeding on that day. In her cross examination on one hand though she stated 

that semen of the accused person fell on her vagina,  she sustained abrasion in 

her vagina, suffered pain in the inner side of her vagina, bleeding occurred, on 

the other hand she categorically in no uncertain terms stated that the accused did 

not remove his dress while committing rape. Again she has stated that her 

wearings were torn and became dirty and stained with blood. Moreover she 

admits having fallen on the utensils and sustained injuries on her face, legs, back 

etc thus worsening her condition. 

21. The latter version of the prosecutrix in fact is belied by the version of her 

mother (PW 3) who has in her cross examination categorically admitted that 

when she returned home along with her husband, she found her daughter in the 

same condition in which she had left her and that her daughter had completed 

the cooking.  

22. That the parents of the prosecutrix neither saw the injuries said to have been 

sustained by her nor did they notice any change in her behavior and / or any 

signs of ravishment, itself casts shadow on the entire version of the prosecution. 

A sudden vaccum seems to be created in the story, the missing elements being  

silence relating to torn blood stained clothes, injuries on the external part of the 

body of the prosecutrix and her continuing to attend school, without even 

disclosing about the incident to her parents. 

23. Apart from the attempt to establish that rape has been committed the 

prosecution has set out a case of forcible termination of pregnancy of the 

prosecutrix by the accused.  The version of the prosecutrix is that the accused 

on 29.1.2008 forced her to consume medicines, saying that she was pregnant 

after which there was bleeding  and out of fear she disclosed the entire facts to 

her parents on 29.1.2008.  Both PW 3 and PW 4 admitted that inspite of 

profuse bleeding they did not take their daughter to a doctor. In fact PW 4 

admitted in his cross examination that two days from 29.1.2008, his daughter 

had her menstrual cycle which continued for the entire week.  

24. PW 1, a qualified gynecologist who examined the prosecutrix in no uncertain 

terms stated though he had only clinically examined the prosecutrix, he would 

have definitely been able to opine had she undergone abortion. It is pertinent to 

mention herein that Medical Report Extb- 1 shows that various report of 
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examination were not made available to PW 1 at the time when he submitted 

the report. Thus the medical report and evidence of PW 1 does not lent support 

to the testimony of the prosecutrix.  

25. The version of the prosecutrix is thus found to be unnatural and improbable to 

believe and therefore does not inspire the confidence of this Court.  As held by 

the Hon’ble Supreme Court in Vimal Suresh Kamble v. Chaluverapinake Apal S.P. 

& Anr., AIR 2003 SC 818, an attempt to search for evidence direct or substantive, 

which may lend testimony to the version of the prosecutrix was made by this 

Court but the same too failed for the reasons cited herein under: 

26. Other circumstances and contradictions which raises doubt about the veracity of 

the prosecution case are: 

(i) The prosecutrix has stated that she could not raise alarm when the 

accused committed rape because the accused had threatened her with a dagger. 

However nothing prevented her from either raising alarm later when he had left 

or narrating about the incident to her parents, who returned home in the 

afternoon after the occurrence on 15.1.2008. 

(ii) Both PW3 and PW4 admitted that their 13-14 year old son was there 

at home along with the prosecutrix on the date of the first incident, that is, on 

15.1.2008 when they had gone to purchase yarn. However the inconspicuous 

disappearance of the young boy from the entire episode further raises doubt in 

respect of the prosecutions story.  

(iii) PW 3 admitted having lodged an FIR at Tezpur Sadar PS on 

29.1.2008. The instant case however was registered on the basis of the complaint 

forwarded though the Court. The defence therefore has succeeded in raising a 

doubt as to the authenticity of the entire story and the complaint.   

(iv) According to PW 4, the delay in lodging the complaint occurred 

because he was assured by Maina Nath, the uncle of the accused that the matter 

would be settled amicably. However the same remained unproved in the 

absence of evidence of Maina Nath. 

(v) According to PW4, the accused was not in visiting terms with them 

but according to PW 7 the accused frequently visited the house of the 

prosecutrix. 

(vi) Again discrepancies exist in the evidence of PW 10 with regard to the 

vital dates as to when the prosecutrix was produced for recording of statement, 

medical examination. 
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27. The defence on the other hand by adducing the evidence of DW 1 sought to 

establish that the accused was at the relevant time in Himachal Pradesh and had 

returned only in November, 2008. Though the said plea is sought to be 

demolished on the ground that no documents to prove that the accused was all 

this while engaged in a private company outside the State had been produced, a 

query which necessarily crops up is that if at all the accused was successfully 

absconding, would he have taken the risk of returning to his home after a period 

of ten months, only to face trial in the instant case. This is another doubt  which 

the defence has been able to raise successfully. 

28. Examining the evidence of the prosecution in its entirety it is seen that the 

prosecution case is not natural, consistent and probable to believe. Benefit of 

doubt therefore must be given to the accused. It can therefore be safely 

concluded that the prosecution has failed to bring home the charges against the 

accused. 

29. In the result, I hold that accused, Julan Nath @ Babul is not guilty of the 

offences charged with or any other minor offence and, as such, he is acquitted of 

the charges u/s 376/313 IPC and set at liberty. 

30. Bail bond executed by the accused and surety are extended for next six months 

as per the provision of section 437A Cr.P.C. 

31. Considering the facts of the instant case, this matter is not referred to District 

Legal Services Authority for granting compensation u/s 357A Cr.P.C.  

32. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr.P.C.   

33. The judgment is signed, sealed and pronounced in open court, in the presence 

of both sides, on this the 19
th

 day of October, 2013. 

 

 

Additional Sessions Judge No. 2, 

                           Sonitpur, Tezpur. 
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A N N E X U R E 

 

1.  Prosecution Witnesses:- 

 P.W. 1:-   Dr. Arup Rajbonshi 

 P.W. 2:-  Smt Diptirekha Sut 

 PW. 3:-   Smt Chandrama Sut 

 P.W. 4:-  Sri Hemkanta Sut 

 P.W. 5:- Smt Tutu Devi 

 P.W. 6 :- Sri Prafulla Nath 

P.W. 7:- Sri Kamal Sut 

P.W. 8 :- Sri Smt M.B Sarmah 

P.W. 9 :- Sri Thaneswar Sut 

P.W. 10 :- Sri Amalya Gogoi 

 

2.  Defence Witnesses:- 

   D.W. 1:-  Sri Gagan Nath 

  

3.  Court Witnesses:-   None 

 

4.  Prosecution Exhibits:- (papers) 

 Exbt.  1:- Medical Report   

 Exbt.  2:-  Statement of the victim  

 Exbt.  3 :- Complaint petition 

 Exbt.  4:- Order dated 24.3.2008 in G.R. Case No. 341/08  

Exbt.  5:- Order dated 24.3.2008 in G.R. Case No. 341/08 

Exbt.  6:- Charge Sheet 

Exbt.  7:- Statement of witness (proved in original) 

Exbt.  8:- Statement of witness (proved in original) 

 

5.  Defence Exhibits:-    Nil 

 

                        

  

                                                              Additional Sessions Judge No. 2, 

                                                                                    Sonitpur, Tezpur. 


